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Reviewing the Practices of 
Canadian Businesses and Funds 
under the Immigrant Investor Program 


With the proclamation of the new Immigration Act on February 1, 1993 and accompanying regulations 
introduced the following August 9, the government instituted far-sweeping amendments to the Immigrant 
Investor Program. Among the most important are those which confer strong enforcement powers allow- 
ing the government to seek appropriate remedial action against abuses, and prevent or correct misuse of 
the program by practitioners. 

In keeping pace with these developments, and in accordance with the federal government’s overall 
Regulatory Reform Policy, Citizenship and Immigration Canada recently launched a comprehensive com- 
pliance strategy for its Immigrant Investor Program. For some years, the department has been conducting 
routine desk audits and analyses of financial documentation required to be submitted by practitioners. A 
new, key component of the department’s compliance strategy involves the conduct of formal on-site 
reviews of the activities of Canadian practitioners. 

This document outlines the department’s compliance strategy and provides answers to questions which 
are asked about the review of Canadian funds and businesses operating under offering memoranda 
approved under the program. 

This is not a legal document. In order to make this publication clear and easy to read, the wording 
used throughout is general in nature. For precise legal authorities, references and guidelines, readers are 
referred to: the Immigration Act as modified by Bill C-86 proclaimed on February |, 1993; regulatory 
amendments contained in SOR/93-412 introduced on August 9, 1993; CIC’s publication (first released in 
June 1988 and revised as IM-103-03-93) entitled Guidelines for the Immigrant Investor Program; and 
various guidelines and instructions published by provincial governments, which apply to offerings 
approved by individual provinces. 
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1. What is the purpose of these 
instructions? 


These instructions will advise practitioners with 
approved offering memoranda under the 
Immigrant Investor Program, of Citizenship and 
Immigration Canada’s compliance strategy apply- 
ing to the review of their business activities. 
These instructions also apply to all directors and 
associates whose signatures appear on the 
Certificates of Disclosure accompanying the 
offering memoranda. 

The document will briefly address the changes 
introduced with the new Immigration Act and 
Regulations, advise practitioners of the depart- 
ment’s monitoring strategy, describe the policy 
and guidelines relating to the conduct of on-site 
reviews by the auditors, and outline sanctions 
which apply in cases of non-compliance. 

Although these instructions cover all practition- 
ers and associates involved in the program, dif- 
ferent sanctions apply to those whose offerings 
were approved after the introduction of regulatory 
amendments in August 1993. 

These instructions will also serve to familiarize 
investors and other participants in the Immigrant 
Investor Program of the department’s activities in 
this respect. 


2. How does the new legislation 
affect the enforcement of the 
Immigrant Investor Program? 


The promulgation of Bill C-86 on February 1, 
1993, and accompanying regulations of August 9, 
1993, introduced a rigorous enforcement frame- 
work for the Immigrant Investor Program. 
Program compliance, enforcement mechanisms, 
offenses relating to abuse of approved funds or 
businesses, activities of fund and business man- 
agers, and forms of sanction are now prescribed 
by legislation. Requirements pertaining to the 
contents of offering memoranda and financial 
reports previously published as Guidelines in 
April 1991 are now included in the Regulations, 
and fully itemized in Schedules X and XI. 

The Act and Regulations now expressly require 
approved funds, businesses, and fund managers to 
submit to the Minister, as well as to each investor, 
annual audited financial statements and quarterly 
reports outlining particulars of use, as well as any 
other additional information which may be 
required by individual provinces. Furthermore, 
the Minister is specifically authorized to conduct 
examinations of approved funds and businesses to 
ensure that they are being operated, managed and 
promoted in accordance with the Act and 
Regulations. 

Specific program-related offenses were created 
with maximum penalties of fines of $500,000 and 
imprisonment of up to five years. Offenses 
include failure to comply with terms and condi- 
tions governing approvals, submitting false 
information in relation to an application for 
approval, and making misleading representations 
about an approved fund or business. In cases of 
non-compliance, the legislation now gives the 
Minister the ability to suspend the approval of 
funds and businesses. The Minister may also seek 
court injunctions to prevent acts of non- 
compliance. 


As in the past, any criminal actions by fund and 
business managers are punishable under the 
Criminal Code. Immigrant investors are also enti- 
tled to the full range of civil remedies available 
under provincial legislation for misrepresentations 
in an offering memorandum, as well as normal 
rights arising under contract law. 


3. Do the obligations of practition- 
ers whose offering memoranda 
were approved before the 1993 
legislation differ from those now 
prescribed by the Act and 
Regulations? 


Obligations do not differ substantially. The most 
notable difference lies in the legal foundation on 
which these requirements are now built. 

Under guidelines in force before the enactment 
of the new legislation, practitioners signed an 
undertaking to comply with the rules, regulations, 
policies and other requirements of the Immigrant 
Investor Program, much like those now found in 
the Act and Regulations. Commitments include 
the obligation to: 


* conform with the objectives set out in the 
offering memorandum with respect to the 
management of the fund or business and the 
planned utilization of the capital; 


¢ provide full, plain and true disclosure of all 
material facts about the fund or business to all 
prospective and existing investors and to the 
department; 


¢ submit regular financial reports to the depart- 
ment, as well as all advertising and promotion- 
al material; 


* agree that representatives of the department 
shall have access to properties and records of 
the fund or business and any enterprise con- 
trolled by various funds, to review any matter 
relating to the Immigrant Investor Program, at 
the practitioner’s place of business. 


4. What penalties can be levied 
against practitioners who 
became involved with the 
Program before the new legisla- 
tion? Will new offerings be 
approved from a practitioner 
whose past activities are not in 
compliance? 


The enforcement measures introduced with the 
new legislation will not be applied retroactively. 
Whereas penalties are now specifically prescribed 
in law, and include maximum fines of $500,000 
and imprisonment for up to five years, the 
enforcement of the program before the legislation 
was passed relies mainly on the imposition of 
sanctions, prohibitions and civil actions. 


As such: 


¢ breach of any of the terms agreed to by practi- 
tioners may result in revocation of the accep- 
tance of the offering memorandum; 


* practitioners whose funds or businesses are 
found in non-compliance will be barred from 
future dealings with the Immigrant Investor 
Program, until such time as all issues of non- 
compliance are remedied to the satisfaction of 
the Minister; 


¢ incases where fraudulent activity is suspected, 
the department will encourage criminal pro- 
ceedings against the fund or business. 


5. What are the key components of 
the department’s compliance 
strategy? 


The compliance strategy is designed to preserve 
the Program’s credibility, deter potential offend- 
ers, penalize cases of non-compliance, enhance 
investor confidence, and provide assurances of 
integrity to program participants. 


As such, the compliance strategy has four key fea- 
tures: 


1. the systematic analyses of financial statements 
and promotional documents submitted by prac- 
titioners, and investigation of representations 
received on the activities of various funds and 
businesses; 


2. on-site compliance reviews by the auditors, 
and reporting of results to practitioners; 


3. ongoing investigation of cases where non-com- 
pliance has been ascertained in order to deter- 
mine the extent to which remedial action rec- 
ommended by the department is being imple- 
mented; 


4. imposition of sanctions in cases of contraven- 
tion of conditions of approval and practitioner 
undertakings. 


On-site reviews of funds and businesses are the 
latest in a series of measures introduced by the 
department to monitor compliance with program 
requirements. They were formally launched after 
the conclusion of several pilot projects aimed at 
refining the department’s methods in this respect. 


6. What kind of monitoring does 
the department perform? 


As part of their undertaking in the offering memo- 
randum, practitioners pledge to provide 
Citizenship and Immigration Canada with quar- 
terly reports and annual financial statements 
showing funds received from investors, funds 
available for investment and the details of invest- 
ments made. Under the 1993 Immigration 
Regulations, annual financial statements are now 
required to be audited. 

The department systematically reviews and 
analyzes this documentation and inputs the data 
into its Investor Monitoring Information System 
(IMIS). This computerized data base system Is 
used to monitor and track the operations of practi- 
tioners; it establishes profiles of investment activi- 
ties and provides an early warning system alerting 
the department to potential problems and abuses. 

Practitioners who are delinquent in their under- 
taking to provide financial information are 
advised of such discrepancies, and inconsistencies 
detected in financial reports are routinely investi- 
gated by program officers.Such discrepancies can 
now trigger on-site reviews by the auditors. 


7. What are the qualifications of the 
auditors? 


In all cases, auditors will be proficient in auditing 
techniques, accounting practices, investment and 
financial markets. They will have a thorough 
knowledge of the Immigrant Investor Program, its 
guidelines, regulations, administrative and operat- 
ing practices of both the federal and provincial 
levels of government. 

The auditors’ knowledge of the fund or busi- 
ness being reviewed will be sufficient to enable an 
understanding of the events, transactions and 
practices that may have a significant effect on 
inspection objectives. 


8. What is the purpose of the 
on-site reviews? 


The purpose of the on-site reviews is as follows: 


* to review the acceptability of activities initiat- 
ed and determine compliance with the practi- 
tioner’s undertakings and terms and conditions 
of their offering; 


* to provide an opportunity for dialogue and 
clarification of certain issues with departmen- 
tal representatives; 


* to examine the achievements of individual 
funds and businesses and enhance the depart- 
ment’s data base with up-to-date information 
on the accomplishment of the program’s wider 
objectives of economic stimulation and job 
creation; 


¢ to determine the extent of disclosure and com- 
munication of material facts to investors; 


* to provide early detection of non-compliance, 
advise practitioners on the nature of deficien- 
cies and recommend steps for remedial action; 


* to recommend the imposition of sanctions and 
penalties, where applicable. 


9. Who is the department targeting 
with its on-site reviews? How 
will practitioners be selected? 


The emphasis of the on-site reviews will be on 
those offering memoranda which are closed but 
have not yet reached the end of the holding 
period. 


The department is using two approaches to 
select practitioners for on-site reviews. One is 
through periodic random sampling of all eligible 
practitioners, the other as a result of problems 
being suspected or detected through the depart- 
ment’s regular monitoring activities and various 
other means. These include: 


¢ the standard review of annual financial state- 
ments and other material which practitioners 
must submit to the department on a regular 
basis; 

* representations received from investors, immi- 
gration and foreign service officers, program 
officers at both the federal and provincial lev- 
els, and other participants in the Program who 
become aware of questionable practices 
through their involvement; 


* the submission of a new offering memoranda 
by a practitioner who is already managing an 
immigrant investor fund or business, or the 
request for an amendment for approval, which 
will trigger an assessment of that practitioner’s 
prior performance in order to ensure that all 
activities were in compliance with previous 
undertakings. 


10. What is the role of the provinces 
in the conduct of on-site reviews? 


On-site reviews initiated by the federal govern- 
ment will be done in consultation with individual 
provinces. 

Provinces will be consulted in the selection of 
practitioners for on-site reviews. Only in excep- 
tional cases would the federal government con- 
duct a review without the approval of the 
province. 


Since on-site reviews may lead to the need to 
take corrective or punitive action, provinces will 
be informed of the results and consulted, as nec- 
essary, on the nature of remedial recommenda- 
tions before these are formally imposed on the 
practitioner. 

Some provinces have also been initiating their 
own audits, a practice which the federal govern- 
ment encourages and supports. 


11. How will practitioners be 
notified of an impending on-site 
review? 


Once a fund or business has been selected for an 
on-site review, the auditor will inform the practi- 
tioner and schedule an appropriate time for a visit. 

Ideally, the on-site review would be conducted 
within two weeks of the practitioner receiving 
confirmation. This is not a firm target, and 
depending on circumstances, the date for the on- 
site visit can be negotiated to accommodate all 
concerned. 

Practitioners will receive written notification 
from the Business Immigration Unit. The letter 
will confirm the date for the on-site review, and 
outline the documentation which the practitioner 
should make available to the auditor at that time. 


12. What kind of research will 
auditors conduct on the 
practitioner’s fund or business 
before the on-site review? 


Initial preparation will be extensive. The audi- 
tor will review the department’s records and dis- 
cuss the file with appropriate program officers at 
both the federal and provincial levels. The 
department’s files should be complete enough to 
allow the auditor to clarify the following primary 
issues: 


¢ identify the regulations which govern the par- 
ticular venture; 


¢ draft a current list of all investors in the fund; 
¢ draft a list of associated or related offerings; 


* prepare a corporate organization chart includ- 
ing the identification of principal officers, 
directors, shareholders, related companies, 
share or loan capital structure and planned dis- 
tribution of funds; 


* formulate a schedule of all pertinent manage- 
ment fees, commissions and expenses incurred 
by the fund or business; 


¢ determine the status of the practitioner’s 
reporting activities, review the latest financial 
statements of the fund or business in order to 
form a preliminary assessment of the practi- 
tioner’s undertakings against reported invest- 
ment activities, and identify any discrepancies 
which should be discussed during the on-site 
visit. 


Depending on the documents on file and the sig- 
nificance of compliance issues which may 
emerge, the department may require the business 
or fund, or any person who operates, manages, 
promotes or audits it, to provide information and 
explanations to the extent that they are able to do 
SO. 


13. How long will the auditor spend 
at the practitioner’s place of 
business? 


The length of time spent on-site will depend on 
several key factors, such as the size of the fund or 
business and the complexities of the financial 
transactions involved; the nature of the issues 
revealed during the preliminary file research and 
regular monitoring activities; and the status of 
records on the department’s files. 


In a rather straightforward case, the auditor 
should normally not spend more than one day 
perusing documentation. Under more complex 
circumstances, the auditor may require two to 
three days of investigative research at the practi- 
tioner’s place of business. 


14.What documentation will be 
required from the practitioner at 
the time of the on-site review? 


To make productive use of the auditor’s and the 
practitioner’s time, it is important that all docu- 
ments be readily available upon the auditor’s 
arrival at the place of business. To this end, a list 
of documents required by the auditor will be out- 
lined in the letter of notification to the practition- 
er. Essentially, the following basic documentation 
should be made available: 


* copy of the current offering memorandum, 
subscription agreement and escrow agreement; 


* copies of all promotional and advertising 
materials used in marketing the fund or busi- 
ness, including copies of advertisements over- 
seas; 


¢ alist of marketing agents and their contracts; 


¢ a list of all investors in the fund with their cur- 
rent addresses; 


¢ the date of investment by each investor and the 
most current schedule of all dividends, pay- 
ments and refunds paid to them, including the 
amount and reason for payment; 


¢ the list of investments and principal disburse- 
ments made to date and to whom; 


¢ all year-end financial statements, most current 
interim financial statements, and a schedule of 
all related party transactions; 


¢ aschedule reconciling share capital/issue costs 
per financial statements with investor lists and 
practitioner quarterly reports. 


Depending on the depth of investigation required, 
the auditor may require access to more extensive 
documentation. 

This may include: 


¢ all other relevant contracts or agreements asso- 
ciated with the offering memorandum; 


¢ all correspondence to and from investors, 
including =ithe sinvestors + Letters: sor 
Acknowledgement; 


¢ all bank reconciliation and bank statements for 
the current year; 


¢ the shareholder’s or unit holder’s registry; 


* minutes of director’s meetings and appropriate 
minute books. 


This list is not all-inclusive. The auditor’s 
requirements will differ in accordance with the 
findings resulting from the initial file research, 
and the circumstances which led to the conduct of 
the particular on-site review. 


15.Who will the auditors be 
interviewing? 


Depending on the scope of the on-site review and 
the depth of investigation required, auditors may 
interview any number of individuals associated 
with the management of the fund or business. 
These may include: 


¢ the senior officer or director responsible for 
the fund or business to discuss such questions 
as financial statements, preliminary compli- 
ance issues, management structure, involve- 
ment of the Board of Directors, communica- 
tion and disclosure activities, the range of 
investments, and most importantly, the type of 
investments made and their current financial 
status; 


* accountants and other financial agents to dis- 
cuss the fund’s or business’ accounting system 
and review the books and records; 


* corporate auditors to review financial state- 
ments, and working papers, especially where 
complexities of compliance, disagreements 
with investors or financial and economic issues 
have been identified; 


¢ the operation managers of businesses in receipt 
of investor funds, including, where practical 
and appropriate, a physical inspection of the 
businesses themselves. 


16.What does an on-site review 
examine? 


On-site reviews are not only designed to detect 
instances of non-compliance and correct discrep- 
ancies. An important aspect of the review 
includes the opportunity for dialogue between the 
auditor and the practitioner, as well as the identifi- 
cation of success stories. During the course of the 
review, particularly close attention will be given 
to the manner in which management has fulfilled 
its obligations towards full, true and plain disclo- 
sure, and the extent to which it has communicated 
all material facts to investors. This focus on com- 
munication is a key component of the program’s 
design and will continue to be a major element of 
the department’s compliance strategy. 


Specific circumstances surrounding the admin- 
istration of each fund and business which can 
have an impact on its overall direction will also be 
taken into consideration. This may include such 
issues as the economic climate in which funds and 
businesses operate, and good faith efforts demon- 
strated by individual practitioners. 

More specifically, compliance will be measured 
against each of the commitments outlined in the 
venture’s offering memorandum, and the manner 
in which management has complied with the 
obligations described in its business plan related 
to the proposed utilization of investor funds. 

Specific factors against which to measure com- 
pliance will include: 


* non-arm’s length transactions, such as share 
issue costs, management fees, financing fees, 
purchase and sale of assets; 


¢ conflicts of interest, such as additional fees 
paid to fund managers directly by recipient 
companies of investor funds or investments in 
companies related to the fund manager; 


* investments into real estate and whether these 
are within allowable restrictions; 


¢ artificial transactions such as refinancing and 
offshore transactions; 


* investment schedules and holding periods. 


Admittedly, some on-site visits will require a 
higher degree of investigation and gathering of 
documentary evidence than others, depending on 
the issues identified during the preparatory stage. 
In all cases, however, the methods used to mea- 
sure compliance will be fair and objective. 


17.How will practitioners be 
informed of the results of the on- 
site review? 


In cases of non-compliance, a reporting letter will 
be sent to the practitioner, focusing on areas of 
non-compliance and recommending remedial 
action to correct each discrepancy within a pre- 
scribed deadline. 

If the fund or business is found to be in compli- 
ance with all guidelines and administrative poli- 
cies, no further action will be required following 
the visit and the practitioner will be informed 
accordingly. 


18. Will practitioners found in non- 
compliance be given a chance to 
rectify the discrepancies before 
the imposition of sanctions? 


The compliance review process is specifically 
designed to lead to corrective action. The ulti- 
mate goal of the department is to first and fore- 
most correct deficiencies and enable funds and 
businesses to continue operating in compliance of 
all requirements. However, there are circum- 
stances where sanctions may be imposed immedi- 
ately. 

Following the on-site review, findings and 
issues of non-compliance will be examined by the 
Business Immigration Unit’s Compliance 
Committee, where recommendations for remedial 
action will be formulated. Results will then be 
discussed with provincial officials who will be 
asked to comment on both the deficiencies and 
the recommendations formulated by the 
Committee. 


A reporting letter will then be issued to the 
practitioner where areas of non-compliance will 
be outlined and a remedial course of action with 
appropriate deadlines for implementation will be 
recommended. Evidence gathered during the 
review documenting instances of non-compliance 
may also accompany the reporting letter. 

The implementation of corrective measures will 
be monitored and until the fund or business com- 
plies with all program requirements, no further 
offering will be approved from that particular 
practitioner. 


19. Will the information obtained by 
the department during the 
course of an on-site review be 
kept confidential? 


In fulfilment of its commitment to provide full, 
plain and true disclosure of all material facts 
about the fund or business to all prospective and 
existing investors, the department expects practi- 
tioners to advise investors of the forthcoming 
on-site review, and to inform them of results 
achieved, including providing them with copies of 
reporting letters in this respect. 

It should be noted that the information collect- 
ed and recorded by the department during on-site 
reviews, including any reports subsequently 
submitted to the practitioner and retained by the 
department, will be subject to the Access to 
Information and Privacy Acts. 

Under the Access to Information Act, some 
third party information can be protected from 
release. This would include information of a 
financial or commercial nature, information 
which could result in material financial loss or 
gain, prejudice the competitive position or inter- 
fere with contractual or other negotiations of third 
parties. 

Under the Privacy Act, information of a personal 
nature can be protected from public release. 
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